


The charging party had been the baseball coach at South

San Francisco High School for three years prior to selection of

another coach at the beg inning of the 1977-78 school year.

Martin was informed that this decision was based on a Distr ict

policy to hire, whenever possible, coaches from the faculty of

the school at which the coaching job was held. Martin,

however, had been a full-time teacher at a different District

school for his entire coaching tenure. The South San Francisco

High School pr incipal gave several reasons for the use of the

policy as a general rule. Nevertheless, the charging party

filed a gr ievance on the mat ter, claiming the pr incipal' s
action was arbitrary, and pursued his case through various

steps to the school board. After denial of the gr ievance,

Martin filed his unfair practice charge wi th the Public

Employment Relations Board on March 6, 1978. There is no

indication that Martin i s exclusive representati ve, the

California Teachers Association, was requested to, or did,

participate in the grievance or unfair practice proceedings.

Martin charged the District wi th violation of sections

3543.5(a) 3543.5(c) t ucational Employment Relations

ter EERA.)1 The ari ficer r Martin to

lEERA is codif i at Government section 3540 et

tions 3543.5(a) 3543.5(c)

It shall unlawful a public s employer to:

(a) Impose or t eaten to impose repri s on
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particular ize the facts of his or ig inal charge, pr ior to
ultimately ruling on September 7, 1978, that Martin's second

amended unfair practice charge should be dismissed. Although

Martin was given the opportuni ty to state relevant facts, the

hearing officer concluded that the allegations did not present

a pr ima facie case of 3543.5 (a) violation because there was no

showing of any interference wi th or discr imination against
Martin on the basis of conduct protected by EERA.

The hearing officer also dismissed Martin's claim that

under section 3543.5 (c) the application of the coaching policy

was a unilateral change by the employer of a matter wi thin the

scope of representation and was improperly implemented because

there was no notice to or negotiations with his exclusive

employee representative. The hearing officer found, as a

matter of law, that Martin did not have standing to challenge

the Distr ict i s unilateral change and failure to negotiate, and
that such challenge could only be filed by the exclusive

representati ve. The hear ing off icer, therefore, did not find

it necessary to reach the District's ultimate arguments that

(Footnote i cont.)

employees, to discriminate or threaten to discriminate
against employees, or otherwise to interfere th,
restrain, or coerce employees because of their
exercise of r hts guaranteed by this r.

(c) Refuse or fail to meet and negotiate in g
faith with an exclusive representative.
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the policy in question was consistent with the employer's past

practice, was author ized by statute, was beyond the scope of

negotiations, or, in any event, was subject to a wai ver by the

employee representa ti ve.

DISCUSSION

The Board has determined that Martin has standing to raise

a section 3543.5 (c) refusal to negotiate charge, and that such

re fusal, if shown, may also violate section 3543.5 (a) .2

The hearing officer reasoned that section 3543.1 (a) of EERA

gives the exclusive representative the sole right to represent

an employee once the exclusive representative has been

selected,3 relying on the Board's decision in Hanford Joint

2In his original charge Martin also claimed a violation
of section 3543.5 (d), prohibiting employer domination or
inter ference wi th an employee organization, but he apparently
abandoned this charge by failing to expressly include it in his
subsequent amended charge, even though said amendment
incorporates by reference the prior record in the proceeding.
Regardless, we affirm the hearing officer i s conclusion that
charging party offers no factual allegations that would, if
proven, substantiate a claimed 3543.5 (d) violation and for that
reason the charge, if properly raised at all, should have been
dismissed.

3 ion 3543. i ovides:

(a) Employee organizations shall the
right to represent their members in their

relations wi th public school
except thati as
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pnion High School Distr ict Board of Trustees (6/27/78) PERB

Decision No. 58. In Hanford the Board dismissed an unfair

practice charge filed by a non-exclusive representative seeking

to consul t wi th the employer about a school calendar adopted

prior to recognition of a rival employee group as the exclusive

representati ve in the Distr ict. The Board held that any

representation-related rights of the non-exclusive

representative, arising under section 3543.l(a) of EERA, were

no longer viable once an exclusi ve representative was selected,
even if the selection occurred after the alleged violation.

This conclusion was based on a reconciliation of section

3543.1(a), establishing rights for non-exclusive and exclusive

representatives, with section 354l.5 (a), which provides that

"any employee, employee organization, or employer shall have

the right to file an unfair practice charge. . .." In Hanford,

therefore, the non-exclusive representative's right to file

unfair practice charges was expressly narrowed by another,

limiting provision of the statute. The majority concluded that

to hold otherwise would undermine stable labor-management

(Footnote 3 cont.)
~nization may reEresent that uni t in
their emplq,yment _~at:Lons wi th the public
~£hool emEloy~~. Employee organizations may
establish rea restrictions regardi
who may join may ma reasonable
pr sions the dismis of individuals
from membership. (Emphasis added.)
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relations by encouraging non-exclusive organization involvement

in negotiations, disruptive rivalry between competing employee

organizations, and potential employer inferference wi th

employee groups by by-passing the negotiations process with an

exclusi ve representa ti ve.

However, Hanford can be distinguished from this

proceeding. First, there is no conflicting statutory
provision, as in Hanford, that would preclude an individual

from raising a claim that an employer has unlawfully failed to

negot iate wi th the exclusi ve representati ve. Although only an

exclusi ve representative possesses a negotiating right, 4 an

4Section 3543 states:

Public school employees shall have the right
to form, join, and participate in the
activi ties of employee organizations of
their own choosing for the purpose of
representation on all matters of
employer-employee relations. Public school
employees shall also have the right to
refuse to join or participate in the
activi ties of employee organizations and
shall have the right to represent themselves
indi vidually in the ir employment relations
with the public school employer, except that
once the emEloyees in an approEr iate uni t
have selected an exclusive representa ti veand it has been reç~~-r~
Section_ 3544.1 or certified Eursuant to
Section 3544. 7 ,~loyee in that uni t m~
meet and ne~otiate wi th the public school
~~ployer .

Any may at time present
grievances to his employer, and have such
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individual as well as an exclusive representative may properly

file the charge pursuant to section 3541.5 (a) in order to show

a violation of law and seek its correction. The Board

established a similar pr inciple in Mount Diablo Unif ied School

District (12/30/77) EERB Decision No. 44, in which it was held

that section 3543 protects the right of an individual to:

. . . present a grievance either alone or
through a representative other than an
employee organization that is not the
exclus ive representat ive. However, the
"representative" may not be an agent of an
employee organization other than the
exclusi ve representati ve. In making this
determination, common law pr inciples of
agency shall govern. The burden of proving
that a disqualifying relationship exists
shall be upon the party seeking
disqualif ica tion.

. . . (however) . . . mere incidental
membership in a rival employee organization,
without proof that the representative of the
grievant is acting for and in behalf of a
rival employee organization, is insufficient

(Footnote 4 con It)

grievances adjusted, wi thout the
intervention of the exclusive
representative, as long as the adjustment is
reached pr ior to arbi tration pursuant to
Sections 3548.5,3548.6,3548.7, 3548.8
and the adj ustment is not inconsistent wi th
the terms of a wr i tten agreement then in
effect; provided that the public school
employer shall not agree to a resolution
the grievance until the exclusive
representative has received a copy of the
grievance the proposed resolution and
has been given the opportuni to f i a
response. (Emphasis added.)
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to disquali fy a gr ievant' s representa ti ve
f rom presenting a gr ievance. (Id. at 12)

A second basis to distinguish Hanford may be drawn from

experience of the National Labor Relations Board (hereafter

NLRB). The rules and regulations of the NLRB provide that "a

charge that any person has engaged in or is engaging in any

unfair labor practice affecting commerce may be made by any

Eerson." (NLRB Rules and Regulations, section 102.9. Emphasis

added.) In one action, qui te similar to this case, the NLRB

and the Ninth Circuit affirmed the right of an individual

employee to file an unfair practice charge challenging an

employer i s unilateral change of production standards.

Alfred M. Lewis, Inc. (1977) 229 NLRB 757 (95 LRRM 1216), enf.

in part (9th Cir. 1978) 587 F2d 403 (99 LRRM 2841). The Board

found mer it in the employee i s claim and ordered the employer to

cease and desist from the unilateral action, to bargain, upon

request, with the union, and to re instate those employees out

of work or disciplined as a result of the changes made. As the

Ninth Circuit commented:

The employees in this action have not sought
to inj ect themselves into the bargaining
process. The company unilater ally
established the production standards and
disciplinary system without providing the
union an opportunity to bargain. Confronted
wi th a accomEtl, the employees nei ther
interfer wi th the union's bargaining
posi tion nor sought to bargain direc wi th
the company. Rather, the complaining
employees attempted to require the company
to fulfill its statutory duty to bargain
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with the union before instituting the
contested changes in the terms and
condi tions of employment. The union remains
free to adopt whatever bargaining posture it
chooses.

(Id., 99 LRRM at 2844. Also see Kansas Meat Packers (1972) 198

NLRB 543. (80 LRR 1743) .)

Here, as in Lewis, there is no showing on the face of the

charge that the employee is attempting to insert ei ther himself
or a rival, non-exclusive employee organization into the

bargaining process. If the employer can demonstrate at a

hear ing such an attempt to by-pass lawful negotiating

procedures, or, if the employer can demonstrate a valid defense

on the mer i ts of the charge, then the individual employee claim

may be dismissed. To deny Martin a forum now, however, would

be contrary to his statutory right to file a charge. Moreover,

protection of the integrity of the negotiating process will be

insured through affirmative defenses that may be presented at a

hearing or by a remedial order, if Martin is successful, which

condi tions the Distr ict' s duty to negotiate on a request by the

exclusive representative.
Our ew the negotiations ocess r ts

indi dual employees is not te by ing ficer i s

argument that giving employees the right to file a charge on

se facts interfere wi an rstandi al arr i ved

at by the exclusive representative not to chal the
employer i S action, thereby interfer ing th negotiating tactics
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and strategies. As noted, if the employee group has waived, or

agreed to the changes made by the employer, such a defense on

the mer its is available at a hearing. Nor is our view altered

by the District's suggestion that the employee, to have

standing, should be required to join his exclusive

representati ve as a respondent, on a theory that the employer's

liability can only be reached by a concurrent showing that the

employee organization violated the duty of fair representation

owed to employees in the negotiating uni t. (See section

3544.9.5) If the exclusi ve representative's conduct fully or

partially justified the employer's action, the employer is free

to present such evidence at a hear ing on the mer i ts. However,

we need not put in issue a breach of the duty of fair

representation pr ior to a hear ing on the mer i ts. The facts

which emerge at the hearing may provide a defense to the

employer wi thout so consti tuting a violation of sec-

tion 3544.9. Therefore, we will not require the charging party

to join the exclusive representative in this action or to

specifically allege a violation of the duty fair
representation as a requisi te to the further ocessi
his charge.

5Section 3544.9 states:

employee or ization ni or
certif ied as the exclus i ve representative
for the purpose of meeting and negotiating
shall fairly represent each and every
employee in the appropriate unit.



For the reasons stated above Martin has demonstrated a

pr ima facie case of a violation of section 3543.5 (c) and the

hearing officer's dismissal of that portion of the charge is

reversed.
The Board also finds that the prima facie allegations of a

refusal to negotiate also set forth potential interference wi th

employee exercise of representational rights, in violation of

section 3543.5 (a). As we stated in San_Francisco Comm~nity

College Distr ict (10/12/79) PERB Decision No. 105:

. . . employees have the right to select an
exclusive representative to meet and
negotiate with the employer on their
behalf. (Sec. 3543.) An employer's
unilateral change of matters wi thin the
scope of representation is in derogation of
its duty to negotiate with the exclusive
representati ve and necessar ily interferes
wi th employees in their exercise of
protected r igh ts.

For these reasons Martin's alleged violation of sec. 3543.5 (a)

should also be subject to a hearing.

II



ORDER

The Public Employment Relations Board ORDERS that the

hearing officer's dismissal of the unfair practice charge of a

violation of sections 3543.5 (a) and 3543. (c) is reversed; and,

affirms dismissal of the other charge filed herein. The unfair

practice charge is remanded to the General Counsel for hear ing.

By: Harry Gluck, Chairperson

Barbara D. Moore, Member

Raymond J. Gonzales, Member, dissenting:

I dissent. I would uphold the hearing officer 
's dismissal

on the ground that Martin lacks standing to bring a charge

against the District that it has failed to negotiate with the

exclusi ve representative. The major i ty decis ion is troublesome
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for two main reasons. First, it undercuts our decision in

Han d Joint Union H h School Distr ict supr~, opening the

door to mischievous interference in the collective negotiating

relationship by those dissatisfied with the performance of the

exclusive representative. In that decision, we broke new

ground by extending the principle of exclusivity to the filing

of unfair practice charges. It was recognized that the

exclusivity of the chosen employee organization in representing

unit employees was crucial to its ability to negotiate

effectively and to stable employment relations generally. At

the same time, the EERA provides that an exclusive

representative owes a duty of fair representation to °ach and

every unit employee because the statute deprives individual

employees of most se -representation rights and grants

representation exclusivity to the chosen employee

organizations. Second, the major i ty distorts the overall
design of the EERA by failing to require that the proper

vehicle for a unit employee to raise doubts about adequate

representation of his interests is the allegation of a denial

of fair representation by the exclusive representative.

majority affirms Board's ing in !!an __S!
the (sec. 3541.5 (a)) right to f i an unfair act ge is
not an unlimi ted right. Spec if ical , it acknowledges the

1 itat er atives the exc sive
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representative regarding matters of representation. In Hanford

we expla ined:

To hold that the Federation in this instance
could pursue a representation-or iented
charge after the establishment of the
Association as the exclusive representative
would tend to undermine the right of
employees to negotiate collectively through
a representative of their own choice.
Furthermore, the need for stability in
employee organizations precludes encouraging
rivalry among var ious employee organizations
that would be the inevi table consequence of
a requirement that the employer deal with an
organization other than the exclusive
representative. 

Ii (Citations omitted.)

Thus, it seems clear that the underlying principle

motivating the ~a~for~ decision was the exclusivity of the

chosen employee organization and the desirability of stable

labor relations. That decision he that a nonexclusive

employee organization could not pursue an unfair practice

charge relating to representation matters because this was now

the exclusive province of the exclusive representative.
is same principle of exclusivity applies equally to

individuals as to minor i ty organizations in that both lose

rights once a major ity of the employees have chosen one

employee organization to represent them in their employment

relations wi ir employer. one is e an

ind idual retains some rights to esent gr ievances to his

PERB s that even this i i 1

r t s 1 i f as i i s not ht to
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